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LETTER 14: ADAMS, BROADWELL, JOSEPH & CARDOZZO, ATTORNEYS AT LAW 

Response to Comment 14-1 

Concerns associated with impacts on biological resources are addressed in Responses to 
Comments 14-10 through 14-29 and Responses to Comments 14-105 through 14-124.   

Response to Comment 14-2 

Responses to Comments 14-30 through 14-41 and 14-116 through 14-121 and 14-154 through 
15-156 address concerns associated with impacts to water quality and the Stone Lakes National 
Wildlife Refuge. 

Response to Comment 14-3  

Responses to Comments 14-42 through 14-47 and 14-157 through 14-162 address comments about 
hazardous materials contamination. 

Response to Comment 14-4 

The City’s responses to comments regarding the potential health risk impacts of diesel and other 
toxic air containments are provided in Responses to Comments 14-48 through 14-63 and 14-166 
through 14-185. 

Response to Comment 14-5 

Greenhouse gas emissions associated with the project are addressed in Responses to Comments 
14-64 through 14-67 and 14-163 through 14-165. 

Response to Comment 14-6 

Flooding impacts are evaluated and further addressed in Responses to Comments 14-68 through 
14-77 and 14-136 through 14-147. 

Response to Comment 14-7 

Traffic impacts are evaluated and further addressed in Responses to Comments 14-78 through 
14-86 and 14-125 through 14-135. 

Response to Comment 14-8 

Concerns associated with the loss of farmland are addressed in Responses to Comments 14-87 
through 14-93. 

Response to Comment 14-9 

Concerns associated with potential impacts on the Town of Freeport and Highway 160 are 
addressed in Responses to Comments 14-94 through 14-103. 
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Response to Comment 14-10 

The comment states that the Draft EIR does not substantiate the finding that giant garter snake 
(GGS) habitat is absent from the project site.  Pages 5.4-10 and 5.4-17 of the Draft EIR state that 
based on the Giant Garter Snake Habitat Assessment, prepared by ECORP, the project site does 
not support suitable habitat for this species. The report does indicate that the nearest aquatic habitat 
appears to be offsite along Morrison Creek and an unnamed canal located just north of the project 
site (eastern side).  However, since preparation of the report ECORP staff met with a representative 
from the USFWS who confirmed that the unnamed drainage canal does not provide suitable habitat 
for the snake.3  Therefore, the text in the Draft EIR is revised to address this change. 

The text in the second full paragraph on page 5.4-17 is revised to read: 

ECORP conducted a Giant Garter Snake Habitat Assessment within East Delta Shores and 
West Delta Shores.  The report concludes that the irrigation ditches located within the project 
site do not appear to provide potential aquatic habitat, nor support an adequate prey base for 
the giant garter snake.  The irrigation ditches were dry during surveys of the site on March 
23, May 3, and June 11, 2007, during the giant garter snake’s active season.  This indicates 
that the ditches do not support the amphibian and fish prey base that this species requires.  
Additionally, the ditches did not support aquatic vegetation that would indicate a prolonged 
inundation period.  Although some cattails (Typha sp.) were present within portions of the 
ditches, cattails can often persist in areas where the hydrologic regime has long since been 
altered through changes in agriculture/irrigation practices. Furthermore, the report concludes 
that the upland habitat appears to be limited, if present at all, due to historic and on-going 
agricultural practices.  The report mentions that the nearest aquatic habitats appear to be 
Morrison Creek and an unnamed canal (irrigation ditch) located just north of the site, east 
of I-5. Since preparation of the report the USFWS has confirmed that the frequently tilled 
lands adjacent to the unnamed canal along the northern boundary of the site do not 
constitute GGS upland habitat.  

The offsite improvements that would be located within 200-feet of the offsite potential GGS habitat 
include a 60-inch storm drain pipe to connect the on-site detention basin to Sump 89 located south 
of the project site, and an 18-inch sewer force main that would be installed within the Cosumnes 
River Boulevard right-of-way connecting the project site to the SRCED Central Interceptor located in 
Franklin Boulevard.  Construction of this pipeline would involve micro-tunneling under Morrison 
Creek which, it is anticipated, would not be within 200 feet of the creek.  Nonetheless, because 
some of the proposed offsite construction activities may potentially take place within 200 feet of 
potential GGS habitat, the text on page 5.4-42 under Impact 5.4-10 is revised to read as follows: 

The giant garter snake is listed as threatened under the state and federal ESA, and the loss 
of individuals or their habitat is prohibited.  ECORP conducted a giant garter snake habitat 
assessment within the project site and found that no aquatic habitat for the giant garter 

                                                 
3  Email from Peter Balfour, ECORP Consulting to Emily Bacchini, PBS&J on November 25, 2008. 
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snake occurs within those areas.  Morrison Creek, which lies approximately 500 feet from the 
southeastern portion of the site represents potential aquatic habitat for this species.  The 
USFWS considers any upland habitat within 200 feet of suitable aquatic habitat to be 
potential giant garter snake habitat.  Construction of associated offsite project improvements, 
including a 60-inch storm drain pipe to connect the detention basin to Sump 89 and an 18-
inch sewer force main that would be installed along Cosumnes River Boulevard, crossing 
Morrison Creek, potentially could occur within 200 feet of aquatic habitat. 

The USFWS has developed a Programmatic Formal Consultation protocol for U.S. Army 
Corps of Engineers 404 Permitted Projects with Relatively Small Effects on the Giant Garter 
Snake within Butte, Colusa, Fresno, Merced, Sacramento, San Joaquin, Solano, Stanislaus, 
Sutter and Yolo Counties, California.  In order to qualify for this Programmatic consultation, 
the following criteria must be met: 1) permanent impacts cannot exceed 3 acres of upland 
and aquatic habitat combined and no more than 1 acre of permanent impact to aquatic 
habitat; 2) permanent impacts cannot exceed 218 linear feet of bankside habitat; 
3) temporary impacts cannot exceed 20 acres of habitat, and 4) the scope of work is 
“routinely” authorized under the Corps nationwide permitting program, or by individual permit. 

Construction within the 200 feet of potential aquatic habitat could result in the loss of 
potential upland GGS habitat and the “take” of the giant garter snake.  The disturbance or 
loss of upland habitat and the take of the giant garter snake would be considered a 
potentially significant impact.  No project construction would occur within 200 feet of Morrison 
Creek; therefore, no impact would occur and no mitigation is required.  

Mitigation Measure 

 None required.   

Implementation of Mitigation Measure 5.4-10 would require the project applicant or 
developer(s) to consult with the USFWS and mitigate for the loss of upland habitat and 
impacts to the giant garter snake. Implementation of the following mitigation measures would 
reduce this impact to a less-than-significant level. 

5.4-10 The project applicant shall consult with the USFWS to address potential impacts on 
giant garter snake (GGS).  Due to the minimal area of potential impact, it is likely that 
the proposed project could be covered under the Programmatic Formal 
Consultation for U.S. Army Corps of Engineers 404 Permitted Projects with 
Relatively Small Effects on the Giant Garter Snake within Butte, Colusa, Fresno, 
Merced, Sacramento, San Joaquin, Solano, Stanislaus, Sutter and Yolo 
Counties, California.  For construction activities within the vicinity of Morrison Creek 
or the ditch north of the project site, the following avoidance measures shall be 
implemented consistent with the USFWS-Standard Avoidance and Minimization 
Measures During Construction Activities in Giant Garter Snake Habitat: 
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 Confine movement of heavy equipment to existing roadways to minimize 
habitat disturbance. 

 Construction shall be restricted to the active season for GGS (mid-March 
through early October), or as determined in consultation with the USFWS.  

 Construction personnel shall receive Service-approved worker environmental 
awareness training. This training instructs workers to recognize giant garter 
snakes and their habitat(s). 

 24-hours prior to construction activities, the project area shall be surveyed for 
giant garter snakes. Survey of the project area should be repeated if a lapse 
in construction activity of two weeks or greater has occurred. If a snake is 
encountered during construction, activities shall cease until appropriate 
corrective measures have been completed or it has been determined that the 
snake will not be harmed. Report any sightings and any incidental take to the 
Service immediately.   

 The project applicant shall provide safe corridors that will allow for GGS to 
move from Morrison Creek into the project-constructed detention basins in 
the southern portion of the project site, as determined in consultation with the 
USFWS.   

Response to Comment 14-11 

The comment states that the Draft EIR does not support the conclusion that the irrigation ditches on 
the project site would not support the aquatic prey base for GGS.  The expected flows of the 
irrigation ditches is unknown, however as described on page 5.4-17 of the Draft EIR, the prey base 
for GGS includes fish (which require a permanent water supply) and amphibians (which require at 
least 4 months of water for their development).  The ditches were dry when surveys were conducted 
March 23, May 3, and June 11, 2007, which indicates that the water supply is not sufficient to 
support either fish or amphibians.  Additionally, the vegetation in the ditches on the project site did 
not support wetland vegetation that would indicate that the ditches remained inundated for a 
prolonged period of time.  Accordingly, the text in the second full paragraph on page 5.4-17 has 
been revised to read as follows: 

ECORP conducted a Giant Garter Snake Habitat Assessment within East Delta Shores and 
West Delta Shores.  The report concludes that the irrigation ditches located within the project 
site do not appear to provide potential aquatic habitat, nor support an adequate prey base for 
the giant garter snake.  The irrigation ditches where dry during surveys of the site on 
March 23, May 3, and June 11, 2007, during the giant garter snake’s active season.  This 
indicates that the ditches do not support the amphibian and fish prey base that this species 
requires.  Additionally, the ditches did not support aquatic vegetation that would indicate a 
prolonged inundation period.  Although some cattails (Typha sp.) were present within 
portions of the ditches, cattails can often persist in areas where the hydrologic regime has 
long since been altered through changes in agriculture/irrigation practices.  Lastly, the report 
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concludes that the upland habitat suitable for the giant garter snake appears to be limited, if 
present at all, due to historic and on-going agricultural practices.   

Please see also Response to Comment 14-10 that provides revisions to Impact 5.4-10 relative to 
GGS. 

Response to Comment 14-12 

The comment states that irrigation water is available on-site during a portion of the snake’s active 
season. However, the prey species for giant garter snake require a minimum of 4 months of ponded 
water.  Water was not ponded on the site during the March 23, May 3 or June 11, 2007, surveys 
during the time period when suitable prey need to be present.  Thus, the water supply is inconsistent 
and of too limited a duration to support a reliable food base. 

Please see Responses to Comments 14-10 that provides revisions to Impact 5.4-10 relative to GGS 
and Response to Comment 14-11. 

Response to Comment 14-13 

The comment states that it is possible for GGS to move from Morrison Creek, where it has been 
recorded, onto the project site.  GGS are highly aquatic and it is unlikely that they would leave the 
high quality habitat present in Morrison Creek and traverse the project site due to the lack of aquatic 
habitat. Moreover, it would not be prudent to encourage or facilitate any such movements by the 
GGS because it would expose them to predation by domestic pets, humans, and injury from motor 
vehicles.   

Please see also Response to Comment 14-10 that provides revisions to Impact 5.4-10 relative to 
GGS and Response to Comment 14-12, above. 

Response to Comment 14-14 

Please see Response to Comment 14-13, above. It should also be noted that the original listing 
decision by the USFWS to elevate the GGS as a listed threatened species under the Federal 
Endangered Species Act was premised, in part, upon the complete extirpation (loss) of the GGS 
from Morrison Creek. 

Response to Comment 14-15 

This comment states that while no construction would occur within 200-feet of Morrison Creek, it 
could occur within 200-feet of the ditch located north of the eastern portion of the project site.  
Please see Response to Comment 14-10 that provides revisions to Impact 5.4-10 and addresses 
potential construction within 200 feet of the ditch located north of the project site. 
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Response to Comment 14-16 

Please see Response to Comment 14-10 that states that the project site does not support suitable 
habitat for GGS.  Additionally, please look at the revisions to Impact 5.4-10 provided in that 
response.  

Response to Comment 14-17 

The comment discusses the potential for the proposed project to create habitat for GGS that, if they 
use it, could lead to take through vehicular strikes, predation by cats, and human disturbance.  
Please see Response to Comment 14-10 that provides revisions to Mitigation Measure 5.4-10.  
These revisions would address this potential concern.  

Response to Comment 14-18 

Please see Response to Comment 7-8 that addresses this comment.   

Response to Comment 14-19 

Revised Mitigation Measure 5.4-3 addresses impacts related to the loss of foraging habitat for 
Swainson’s hawk.  Please see also Response to Comment 2-2.   

Response to Comment 14-20 

The comment states that the CDFG draft mitigation guidelines have been reviewed by the 
Swainson’s Hawk Technical Committee, which has determined that the guidelines are inadequate to 
conserve or recover the species in the Central Valley.  This is a correct statement; however, CDFG 
has not issued additional or revised guidelines, and no other generally accepted and CDFG 
endorsed mitigation standard is in place. However, Mitigation Measure 5.4-3 has been revised, see 
Response to Comment 2-2.   

Response to Comment 14-21 

The comment is noting that a 1:1 preservation of land for Swainson’s hawk foraging habitat 
essentially translates into a 50% loss of foraging habitat.  However, it must be recognized that the 
project site provides questionable Swainson’s hawk habitat due to its location in an urban area and 
its crop rotation history. Please see Mitigation Measure 5.4-3 as revised under Response to 
Comment 2-2.  While the total acreage of available foraging habitat may be reduced, the quality of 
the remaining habitat would be increased and preserved in perpetuity under this mitigation measure.   

Response to Comment 14-22 

Please see revised Mitigation Measure 5.4-3 and please see Responses to Comments 14-19 
through 14-21, above. 
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Response to Comment 14-23 

The comment states that the project site is adjacent to the Sacramento River and loss of foraging 
habitat in the immediate vicinity could result in higher energetic costs (energy related to flying further 
for food) for Swainson’s hawks.  This is consistent to what is described on page 5.4-30 of the Draft 
EIR.   

Response to Comment 14-24 

Please see Responses to Comments 2-2, and 14-19 through14-21, above. 

Response to Comment 14-25 

The comment expresses concern that the vernal pool crustacean mitigation, which inadvertently left 
out the preservation component, is not adequate.  To address this omission, Mitigation Measure 
5.4-2 (b) on page 5.4-29 has been revised to read as follows:   

5.4-2  b) If surveys within the project site reveal no occurrences of federally listed 
branchiopods, no further mitigation would be required.  However, if surveys 
determine that one or more federally listed branchiopod species occur within 
the project site, or if the project applicant, in consultation with the USFWS, 
assumes presence of federally-listed branchiopods in any affected pools, the 
following measures shall be required for those pools with species surveyed 
or assumed present.  The selected measures may be part of the permitting 
process. 

 For every acre of habitat impacted, at least one wetland creation credit 
shall be dedicated within a USFWS-approved mitigation bank, or, based 
on USFWS evaluation of site-specific conservation values, two acres of 
wetland habitat shall be created and monitored on the project site as 
approved by the USFWS. 

 For every acre of habitat impacted, at least two wetland preservation 
credits shall be dedicated within a USFWS-approved mitigation bank..   

 Wetland habitat and associated upland habitat used as on-site mitigation 
shall be protected from adverse impacts and managed in perpetuity or 
until the Corps, the applicant, and the USFWS agree on a process to 
exchange such areas for credits within a USFWS-approved mitigation 
banking system. 

Determinate surveys have already been conducted in the majority of wetlands identified onsite.  All 
surveys were conducted following USFWS criteria and concluded that no listed brachiopods were 
found.   
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Response to Comment 14-26 

Please see Response to Comment 14-25, above. 

Response to Comment 14-27 

Please see Response to Comment 7-7 that discusses greater sandhill cranes. 

Response to Comment 14-28 

Please see Response to Comment 7-7 that discusses greater sandhill cranes. 

Response to Comment 14-29 

The comment questions whether the walnut trees on the project site were northern California black 
walnut (Juglans hindsii), a CNPS List 1B plant. The Draft EIR relied upon the Arborist Reports 
prepared by ECORP Consulting, as discussed on page 5.4-1 of the Draft EIR. These reports listed 
the walnut trees down to genus level, Juglans sp.  It was confirmed on November 12, 2008, by 
ECORP Consulting that the trees are naturalized from agricultural rootstock used for grafting English 
walnut.  They are not northern California black walnut, which is considered a CNPS List 1B plant.  

To address this correction the text in Table 5.4-2 on page 5.4-10 has been revised to read as 
follows: 

Low.  Suitable habitat may be present for this species to occur. None.  The arborist survey 
indicated that this species was not located on the project site.   

Response to Comment 14-30 

As stated on pages 5.5-4 to 5.5-5 and 5.5-8 of the Draft EIR, Morrison Creek is monitored by both 
the City and Central Valley Water Quality Control Board (CVRWQCB) for pesticides as part of 
Section 303(9d) Total Maximum Daily Load program.  Furthermore, as explained on pages 5.5-19 to 
5.5-20 of the Draft EIR, construction activities would require a State NPDES General Permit for 
Discharges of Storm Water Runoff Associated with Construction Activity from the CVRWQCB.  The 
permit conditions require that Best Management Practices (BMPs) using the Best Available 
Technology (BAT) are used to prevent stormwater pollution.  These BMPs would be included in the 
Storm Water Pollution Prevention Plan (SWPPP), required as part of the permit process.  
Additionally, the SWPPP must contain a visual monitoring program, a chemical monitoring program 
for pollutants to be implemented if there is a failure of BMPs, and a sediment monitoring plan if the 
site discharges directly to a water body listed on the 303(d) list for sediment.  Fortunately, the project 
site is separated from directly discharging to Morrison Creek by Pump Station 89.  Pump Station 89 
thus serves as a mechanical separation of stormwater runoff from the project site and is controlled 
by the City.  The City also maintains its stormwater infrastructure and water quality through an 
existing NPDES permit for municipal stormwater runoff.  These various controls would monitor 
stormwater runoff conditions during construction and be required to implement better controls should 
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sediment or other pollutants be found in runoff.  Further, the CVRWQCB could require additional 
monitoring above that specified in the State NPDES General Construction Permit.  

In addition, the comment suggests that potential residual pesticide in on-site soils could reach 
Morrison Creek.  The Draft EIR fully addressed issues related to potential contaminants on the 
project site on pages 27 through 29 in the Initial Study (see Appendix A).  As stated in the Initial 
Study, potential contaminants on the project site could exist and, therefore, require Mitigation 
Measures 9-1 and 9-2 (see also Response to Comment 14-45 that includes revisions to these 
mitigation measures).  Specifically, Mitigation Measure 9-1 states that a Phase II Environmental Site 
Assessment (ESA) shall be conducted to further characterize Recognized Environmental Concerns 
(RECs) reported in the Phase I ESA.  If any are found to pose a threat to the environment during 
construction, then mitigation shall be recommended and work within the site shall not proceed until 
all identified hazards are managed to the satisfaction of the City and the Sacramento County 
Environmental Management Department (SCEMD).  This would include implementation of an 
agency-approved work plan to ensure that excavated soils that may contain contaminants are 
properly moved, stored, and transported within the project site, along with dust control and 
stormwater control measures.  This would minimize the potential for contaminated soils, if any, to be 
transported into Morrison Creek.  

Finally, operation of the proposed project stormwater drainage facilities would be consistent with the 
City’s NPDES Phase 1 Municipal Separate Storm System Permit Low Impact Development to 
prevent water quality degradation through BMP implementation, inspections, and maintenance.  The 
proposed water quality BMPs, including detention basins, would meet the water quality control 
criteria for urban pollutants as mandated by both the State and City.   

Response to Comment 14-31 

The comment states that the Draft EIR does not identify existing contamination as a concern with 
regards to stormwater runoff into Morrison Creek.  Please see Response to Comment 14-30, above. 

Response to Comment 14-32 

The comment states the Draft EIR does not provide mitigation of impacts to receiving waters (i.e., 
Morrison Creek) and should provide specific BMPs for control of pesticides during construction.  
Mitigation Measures 9-1 and 9-2 in the Initial Study (see Response to Comment 14-45) describe the 
approach for identifying the extent of, and controlling contaminants, if any, in runoff.  It would be 
premature to identify specific BMPs for managing contaminants at this level of project development. 
This is because the full extent of the hazard would first need to be determined, from which the 
necessary BMPs can be identified.  The stormwater BMPs that address the contamination (if any) 
would be developed prior to issuance of a grading permit when the precise locations of earth 
movement are known, as would construction BMPs in the SWPPP under the General Permit.  A site-
wide, comprehensive approach to BMP planning would ensure effective integration of the BMPs to 
serve the intended purposes.  Please see also Response to Comment 14-30, above.   
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Response to Comment 14-33 

The discussion on pages 2-23 through 2-24 and 5.5-22 through 5.5-28 of the Draft EIR provide a 
thorough description and analyses of stormwater runoff flows, volumes, and water quality from the 
proposed drainage system.   

Section 5.4, Biological Resources, in the Draft EIR on pages 5.4-2 through 5.4-7 describes the 
habitat and species that could be affected by project development.  Impact 5.5-1 on pages 5.5-21 
through 5.5-24 thoroughly describes how project-generated stormwater runoff would be managed to 
protect Morrison Creek water quality.  As stated in Response to Comment 14-30, operation of the 
proposed project stormwater drainage facilities would be consistent with the City’s NPDES Phase 1 
Municipal Separate Storm System Permit Low Impact Development to prevent water quality 
degradation through BMP implementation, inspections, and maintenance.  The proposed water 
quality BMPs, including detention basins, would meet the water quality control criteria for urban 
pollutants as mandated by both the State and City.  This would reduce the potential for adverse 
effects on aquatic resources in the Morrison Creek watershed downstream from the site. 

Response to Comment 14-34 

The comment suggests that the proposed project includes analysis of a levee currently planned for 
improvement under the authority of the regional Sacramento Area Flood Control Agency (SAFCA) 
and the United States Army Corps of Engineers (USACOE) from flood control projects approved by 
the U.S. Congress in 1999, as stated on pages 5.5-7 and 5.5-8 of the Draft EIR.  This levee provides 
flood protection for residences in the vicinity of the project site as well as the project site and is a 
separate project under a different agency. According to SAFCA’s website, the improvements along 
Morrison Creek are nearly complete; currently planned for completion in 2012.4  The proposed 
project does not include plans to build, operate, or control levees that are under the jurisdiction of 
SAFCA.  Further, SAFCA levee projects are subject to CEQA documentation separate from the 
Delta Shores project.  As such, impacts from levee construction, if any, would be disclosed under 
SAFCA’s lead agency decision authority. 

Response to Comment 14-35 

Impact 5.5-2 on pages 5.5-24 through 5.5-28 and Impact 5.5-3 on pages 5.5-29 and 5.5-30 in the 
Draft EIR evaluate how project-generated stormwater flows could affect, or be affected by flood 
hazard in the watershed.  These impacts also describe the measures that are in place or would be 
implemented to control the flood hazard.  In combination with the stormwater runoff water quality 
measures that must be incorporated into project design, the potential for adverse downstream 
effects is minimized. Please see Responses to Comments 14-33 and 14-34. 

                                                 
4  SAFCA, http://www.safca.org/Programs_SoSacStreams.html, accessed on November 11, 2008. 
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Response to Comment 14-36 

The comment describes the Stone Lakes National Wildlife Refuge and the Bufferlands lands located 
in proximity to the proposed project site, and the habitat that these lands provide to support special-
status wildlife species.  The comment then goes on to describe the water source of the Beach-Stone 
Lakes Basin.  The comment suggests that the proposed project runoff could modify downstream 
habitats and introduce noxious weeds into the adjacent Bufferlands.  The proposed project would not 
plant or otherwise introduce noxious weeds to the project site.  Also, see Responses to Comments 
14-33 and 14-119. 

Response to Comment 14-37 

Please see Response to Comment 14-33. 

Response to Comment 14-38 

Please see Response to Comment 14-30. 

Response to Comment 14-39 

The comment states the Draft EIR does not explain how project compliance with federal, state, and 
local stormwater quality permits and programs results in less-than-significant impacts.  As described 
on pages 5.5-9 through 5.5-18 of the Draft EIR, the existing federal, state, and local stormwater 
quality framework includes multiple layers of government oversight of both construction and 
operation of the project.  This legal framework incorporates mandatory notification, permitting, 
installation, monitoring, and maintenance of BMPs, and monitoring of stormwater runoff.  The impact 
analyses provided in the Draft EIR explains how this framework applies to construction and 
operation of the proposed project and, therefore would reduce the project’s impacts to less-than-
significant levels.  Also see Response to Comment 14-30.  

Response to Comment 14-40 

The comment states that the Draft EIR did not analyze impacts of the proposed project on increases 
in urban runoff volumes, flows, and related water quality.  Please see Responses to Comments 
14-30 and 14-33, above.  The comment also states that the project did not analyze impacts of the 
levee improvements being done by SAFCA in the project vicinity.  See Response to Comment 
14-34.  The comment also states that the Draft EIR did not analyze impacts to fish species.  The 
reader is directed to Response to Comment 14-121 for issues related to special-status fish.  

Response to Comment 14-41 

The comment states that the Draft EIR should be revised to include a baseline water quality study to 
compare existing water quality with post-project water quality.  As stated above in Response to 
Comment 14-30, Morrison Creek is already monitored by state and federal agencies for water quality 
because it is on the CWA Section 303(d) list of impaired water bodies. In addition, the existing urban 
areas to the north of the project site all currently drain into Morrison Creek without any water quality 
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treatment by means of an underground storm water drainage pipeline which traverses the project 
site. The project applicant would improve the quality of that existing drainage by modifying that 
pipeline and treating that existing storm water at the project’s new water quality detention basin, 
before it is then conveyed to Morrison Creek, thereby providing a significant water quality benefit to 
Morrison Creek.  

The CVRWQCB will review the NPDES General Construction Permit application materials from the 
project contractors and could require more stringent monitoring during project construction.  The 
comment further states that pre and post-construction monitoring would ensure BMP effectiveness.  
As part of the City’s NPDES Phase 1 MS4 Permit, a program for monitoring water quality in Morrison 
Creek is already established to ensure the effectiveness of BMPs within the watershed and to 
improve the water quality in the creek (see http://www.sacramentostormwater.org for further 
technical details on the monitoring programs).  Further, the City will enforce the Low Impact 
Development (LID) standards described on pages 5.5-21 through 5.5-24 of the Draft EIR to reduce 
pollutants in stormwater runoff to the maximum extent practicable and, thus, meet forthcoming 
changes to the City’s NPDES Phase 1 MS4 permit. 

Response to Comment 14-42 

The Initial Study, included in Appendix A in the Draft EIR, evaluates the potential hazards associated 
with development of the proposed project on property for which the Phase 1 Environmental Site 
Assessment (ESA) referenced by the commentor was prepared.  The analysis is presented on 
pages 26 through 28 in the Initial Study.  The Phase 1 ESA was also included in the Initial Study as 
Appendix B. 

Response to Comment 14-43 

The text on pages 26 and 27 of the Initial Study (see Appendix A) states that recognized 
environmental conditions (RECs) were identified in the Phase 1 ESA that warranted follow up 
investigative study and a Phase 2 ESA. 

Response to Comment 14-44 

As noted in Response to Comment 14-42, the Draft EIR does, in fact, include an analysis of the 
potentially hazardous conditions due to possible contamination at the site.  The analysis is presented 
in Item 9 on pages 26 through 28 of the Initial Study included in Appendix A in the Draft EIR.  The 
Phase 1 ESA is included in Appendix B to the Initial Study.  The Initial Study, and the impact 
evaluations therein, comprise substantial evidence and are part of the administrative record for the 
EIR for the proposed project and, as such, the analysis has been included in the Draft EIR. 

The Initial Study/NOP was provided to both the State Department of Toxic Substances Control and 
the Regional Water Quality Control Board.  These state agencies are responsible for oversight of the 
investigation and cleanup of sites with contamination.  No comments were received during the NOP 
comment period in April 2007 from these two agencies or any other agency or individual that 
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suggested the analysis should be evaluated in greater detail in the EIR, or that either agency would 
seek an active role in the investigation and/or cleanup recommended in the Phase 2 ESA.   

No comments were received from the Sacramento County Environmental Management Department, 
which also oversees investigations and cleanups of contaminated sites at the local level, that 
additional analysis should be provided in the Draft EIR. 

Response to Comment 14-45 

The analysis on page 27 of the Initial Study concludes mitigation is required to perform a Phase 2 
ESA, per the recommendations of the Phase 1 ESA.   

Page 28 in the Initial Study (Appendix A in the Draft EIR) has been revised as follows in response to 
the comment.  The mitigation measures have also been revised.  These revisions clarify and 
elaborate on the analysis presented in the Initial Study.  No new significant impacts would occur that 
would trigger the need to recirculate the Draft EIR regarding this topic. 

The following information is included on the top of page 28 at the end of the first sentence: 

The Phase I ESA found several RECs that could affect near- and subsurface soils beneath 
the project site, which could be released during project construction.  Unless these materials 
are properly assessed and mitigated, this could result in a release of hazardous materials 
into the environment and expose people to hazardous materials.  Under Mitigation Measure 
9-1, site hazards would be evaluated in advance of any grading permit approvals.  If 
conditions are discovered that could pose a human health or environmental risk, Mitigation 
Measure 9-2 would ensure that any necessary soil and/or groundwater remediation is 
performed prior to the issuance of grading permits.  This would minimize the potential for 
construction workers to be exposed to hazards.  Upon completion of any remediation, this 
would further reduce the risk to future occupants of the project.  Mitigation Measure 9-3 
provides a contingency plan and approach to managing unexpected conditions.  Because 
the state requires investigation of potential school sites for contamination under the 
Education Code Section 17210 et seq. (the results of requires Department of Toxic 
Substances Control review), additional mitigation is not required.  The results of school site 
evaluations would be used to determine the suitability of proposed school sites within the 
project and any necessary soil or groundwater management to reduce risks to children. 

The implementation of remedial actions identified in the work plan (if any are determined to 
be needed) under Mitigation Measure 9-2 could result in environmental effects if controls are 
not in place to manage them.  For example, remediation that involves excavating or moving 
soil could generate dust to which chemicals could adhere.  However, implementation of a 
site health and safety plan, along with dust controls, in accordance with established laws and 
regulations, would minimize potential hazards.  If it is necessary to dewater for trenching or 
excavation, the work plan would specify the proper disposal methods.   
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If the results of the Phase II ESA recommend remedial actions, such efforts would be 
required to comply with applicable federal, state, and local laws and regulations, which would 
sufficiently protect human health and the ecological environment from potential effects due to 
remediation activities.  If risk-based standards are necessary (the need for which would be 
developed through the Phase II ESA and work plan process in Mitigation Measure 9-2), they 
would be enforced on any new remediation activities.  Moreover, the major hazards-related 
effects of environmental cleanup associated with any remediation, if necessary, would be 
beneficial over the long term.  Remediation, or effective management, of contamination 
would eliminate the health threats posed by hazardous wastes and prevent workers and the 
public from encountering such materials in the event of any future excavation at the site.  
Management of soil contamination would also eliminate a potential local source of 
groundwater contamination.  Consequently, effective risk management would be beneficial in 
the long run.  Implementation of appropriate risk management measures would also allow for 
localized cleanup of contamination, while other site preparation activities could proceed.  
Therefore, there would be no new significant effects on people or the environment due to any 
additional remedial activities that could take place during construction or occupancy beyond 
those already identified. 

Therefore, this impact would be less than significant with mitigation incorporated.  This 
will not be further addressed in the EIR. 

Mitigation Measures 

9-1 Prior to the issuance of a building permit issuance of grading permits at the subject 
property, a Phase II ESA for the subject property shall be prepared by the project 
permit applicant, as recommended in the Phase I Environmental Site Assessment, 
Delta Shores, Sacramento, California, prepared by Toxichem Management Systems, 
Inc., February 21, 2007.  The Phase II ESA shall provide additional information 
regarding the recognized environmental conditions (RECs) present at the project site 
subject property, determine whether the RECs pose a threat during project 
construction and/or operation, and recommend additional mitigation, if necessary. 
steps that should be taken to identify and control hazards that could pose a risk to 
construction workers and future occupants, including residents, school children, 
visitors, and workers.  Such actions shall include, but would not be limited to, soil and 
groundwater testing and data evaluation, remediation, or physical and/or institutional 
controls to effectively manage contaminants to levels that would not pose a human 
health or environmental risk.  

9-2 If the results of the Phase II ESA indicate the need for remediation or risk 
management, a work plan that describes how hazards will be managed shall be 
prepared by a qualified professional and submitted to the City in conjunction with any 
applications for a grading permit. The need for a site-specific risk assessment, use of 
target screening levels, and development (if required) of risk-based cleanup levels 
shall be addressed in the work plan.  The City shall not issue grading permits Work 
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within the project site shall not proceed until all identified hazards are managed in 
accordance with the work plan approved by to the satisfaction of the City and the 
Sacramento County Environmental Management Department (SCEMD) in 
accordance with the work plan.  The work plan shall address how hazards to 
construction workers, future occupants, and visitors will be minimized.  The work plan 
shall identify the specific environmental controls that must be in place to manage air 
emissions from soil or groundwater remediation, stormwater runoff controls from 
remediation sites, a health and safety plan, and on- and off-site movement, transport, 
and/or disposal of soil and groundwater in accordance with state and local laws and 
regulations.  In addition, the City shall ensure grading/construction contracts 
specifically include any notifications or restrictions that pertain to the potential for 
encountering contaminants in soil or groundwater.  The need for reporting releases 
to, or further consultation and/or approvals from the Department of Toxic Substances 
Control and/or Regional Water Quality Control Board, shall be determined by the City 
in accordance with established regulations. 

9-23 In the event that previously unidentified soil or groundwater contamination, USTs, or 
other features or materials that could present a threat to human health or the 
environment are discovered during excavation and grading or construction activities, 
all construction within the project site shall cease immediately, and the applicant shall 
retain a qualified professional to evaluate the type and extent of the hazardous 
materials contamination and make appropriate recommendations, including, if 
necessary, the preparation of a site remediation plan.  Pursuant to Section 25401.05 
(a)(1) of the California Health and Safety Code, the plan shall include:  a proposal in 
compliance with application applicable law, regulations, and standards for conducting 
a site investigation and remedial action, a schedule for the completion of the site 
investigation and remedial action, and a proposal for any other remedial actions 
proposed to respond to the release or threatened release of hazardous materials at 
the property.  Work within the project site shall not proceed until all identified hazards 
are managed to the satisfaction of the City and the SCEMD. 

CEQA requires reporting on and monitoring of mitigation measures adopted as part of the 
environmental review process (Public Resources Code section 21081.6).  A Mitigation Monitoring 
Program (MMP) included in this Final EIR (see Chapter 5) is designed to aid the City of Sacramento 
in its implementation and monitoring of measures adopted from the Delta Shores Draft EIR.  The 
mitigation measures identified in the Delta Shores Draft EIR (including those identified in the Initial 
Study) will become conditions of approval for the proposed project.  The City will be responsible for 
ensuring the implementation of mitigation measures for which it has authority to impose and monitor 
throughout the development process.  Mitigation Measures 9-1 through 9-3, as revised, are 
mitigation measures within the City’s jurisdiction to enforce. 
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Response to Comment 14-46 

Please see Response to Comment 14-45, above, regarding the request to revise the Draft EIR to 
incorporate additional impact analysis and mitigation. 

Revisions to the mitigation measures were made in response to this comment letter (see Response 
to Comment 14-45).  The revisions clarified the timing of the action and added additional 
performance standards.   

The Draft EIR included identification of all known hazards, identified the potential for human health 
effects, identified the recommendations of the Phase 1 ESA and incorporated those 
recommendations,  and included mitigation measures (as revised) to reduce impacts to less-than-
significant levels. The revisions do not identify any new hazardous materials contamination-related 
impacts or substantial increase in the severity of an environmental impact that would not be reduced 
to a less-than-significant level through mitigation, nor would the revised mitigation measures result in 
a new significant environmental impact.  In fact, the revised mitigation measure would further 
enhance the effectiveness of the mitigation measure to be protective of human health.  With the 
revisions, the revised mitigation does not include a new feasible way to mitigate or avoid an impact 
(including a feasible project alternative) that the project proponents have declined to implement . 
Because no new resources or new unmitigable impacts have been identified or added to the revised 
mitigation, the EIR is not changed in a way that deprives the public of a meaningful opportunity to 
comment upon a substantial adverse environmental effect of the project. Therefore, the revisions 
herein represent improvements to the analysis and mitigations and do not warrant recirculation of 
the Draft EIR.  Please see also Response to Comment 14-104. 

Response to Comment 14-47 

Revised Initial Study Mitigation Measures 9-1 through 9-3 (see Response to Comment 14-45, 
above) describes the process that will be used in advance of any soil-disturbing activities at the 
project site to ensure all necessary testing is performed and the results evaluated to determine 
potential health risks to construction workers, visitors, and future site occupants.  The necessary 
revisions have been made to the EIR analysis to address the comment.  Please see also Responses 
to Comments 14-44, 14-45, and 14-46. 

Response to Comment 14-48 

The Draft EIR evaluated the health risks from traffic-related emissions according to the methodology 
and evaluation criterion specified by the Sacramento Metropolitan Air Quality Management District 
(SMAQMD) in Recommended Protocol for Evaluating the Location of Sensitive Land Uses Adjacent 
to Major Roadways (Protocol; originally released January 2007 and amended October 2008). 

The Protocol states: “… the cancer risk posed by vehicle MSAT [Mobile Source Air Toxic] emissions 
is dominated by diesel PM exposure” and it reports Cancer Potency Factors of 1.1 for DPM 
compared to 0.6 for 1,3-butadiene (about 50% of the DPM risk) and 0.1 for benzene (about 10% of 
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the DPM risk).  It goes on to state: “The cancer risk due to diesel PM exposure is more significant 
than the other carcinogenic MSATs.” 

Further, the California Air Resources Board (CARB) in Air Risk Reduction Plan to Reduce 
Particulate Matter Emissions from Diesel-Fueled Engines and Vehicles (October 2000) found that 
“… diesel PM emissions are estimated to be responsible for about 70 percent of the total ambient air 
toxics risk.” 

The Draft EIR HRA found a maximum cancer risk to the proposed residential use closest to I-5 to be 
168 in a million for a 70-year lifetime exposure compared to the SMAQMD recommended evaluation 
criterion of 446 in a million.  With such a large margin of safety, the inclusion of  1,3-butadiene, 
benzene and the other TACs present in motor vehicle exhaust, which have lesser potency factors 
and also lesser concentrations, would not likely have altered the study finding that mobile source 
TAC health risk was less than significant. In addition, the purpose of the AQMP is to improve 
regional air quality in a manner that exceeds the minimum emission reduction standards set by the 
SMAQMD. 

Response to Comment 14-49 

The commentor states that the Draft EIR’s finding of a maximum TAC risk of 168 in a million 
exceeds the SMAQMD recommended CEQA significance standard of 1 in a million. 

There are two thresholds of significance for TACs set by SMAQMD.  The first is 10 in one million, or 
1 in one million if Best Available Control Technology, or BACT) is not applied. These thresholds 
referenced by the commentor apply to stationary sources of TAC emissions only.  TACs from 
stationary sources are regulated by the SMAQMD under Rule 904 (see page 5.3-26 in the Draft 
EIR).  The proposed project does not presently include any large stationary sources that would be a 
source of TACs subject to Rule 904 and stationary source emissions thresholds.  However, the 
proposed project would be a source of traffic-generated TAC emissions, with diesel particulate 
emissions generating the largest risk. The SMAQMD’s Guide to Air Quality Assessment in 
Sacramento County (Guidelines; July 2004) makes the following statement: 

“Currently no adequate acceptable methodology is available to assess TACs from mobile sources 
… , therefore the environmental document may conservatively consider impacts from TACs 
significant and unavoidable. The recommended significance thresholds for TACs include: 

• Lifetime probability of contracting cancer is greater than 10 in one million” 

However, the SMAQMD has subsequently developed a specific protocol and evaluation criterion for 
dealing with mobile-source TACs.  This Protocol (January 2007; amended October 2008) developed 
an alternate risk evaluation criterion for mobile source TACs and recommends:  

“Local land use jurisdictions retain all authority and decide after considering all relevant factors 
whether the land use project is appropriate.” 




